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Court of Appeals of the District of Columbia. 


No. 3945. 

Ralph E. Colvin, Appellant, 
vs. 

Albert B. Fall, Secy., &c. 

a Supreme Court of the District of Columbia. 

Equity. No. 40547. 

Ralph E. Colvin, Complainant, 

vs. 

Albert B. Fall, Secretary of the Interior, and William Spry, 
Commissioner of the General Land Office, Respondents. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed September 25,1922. 

In the Supreme Court of the District of Columbia. 

Equity. No. 40547. 

Ralph E. Colvin, Complainant, 

vs. 

Albert B. Fall, Secretary of the Interior, and William Spry, 
Commissioner of the General Land Office, Respondents. 
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2 RALPH E. COLVIN VS. ALBERT B. FALL, SECY., ETC. 

To the Supreme Court of the District of Columbia, holding an Equity 

Court: 

Your petitioner respectfully brings this his bill of complaint, on 
his own behalf, against Albert B. Fall in his official capacity as Sec¬ 
retary of the Interior, and against William Spry in his official 
capacity as Commissioner of the General Land Office, and states as 
follows: 

I. That his name is Ralph E. Colvin; that he is a citizen of the 
United States, and of the State of Kansas, residing at Liberal, Seward 
County, Kansas; that respondent Albert B. Fall, Secretary of the In¬ 
terior, is a citizen of the United States, and of the State of New Mex¬ 
ico, temporarily residing in the District of Columbia, and that re¬ 
spondent William Spry, Commissioner of the General Land Office, is 
a citizen of the United States, and of the State of Utah, temporarily 
residing in the District of Columbia. 

2 II. That on October 23, 1919, complainant filed in the 
United States Land Office at Topeka, Kansas, his application 

to enter the N.W.% of the N.WAA of Section 35, T. 33 S., R. 32, W., 
of the 6th Principal Meridian, formerly within the territory of Mis¬ 
souri, now within the State of Kansas, containing 40 acres, by the 
location of a certain scrip right known as Ware Certificate No. 1, 
Subdivision No. 4, issued under the act of Congress of February 17, 
1815 (3 Stat., 211), which provides as follows: 

“That any person or persons owning land in the County of New 
Madrid, in the Missouri Territory, with the extent the said County 
had on the 10th day of November 1812, and whose lands have been 
materially injured by earthquakes, shall be, and they hereby are au¬ 
thorized to locate the like quantity of land on any public lands of the 
said territorv, the sale of which is authorized by law.” 

and the act of Congress of December 28, 1876 (19 Stat., 500), which 
provides as follows: 

“That the Commissioner of the General Land Office be, and he is 
hereby required to issue a certificate of new location to the legal rep¬ 
resentatives of Samuel Ware, authorizing them to locate said certifi¬ 
cate on 640 acres on any land in what was Missouri Territory, subject 
to sale.” 

That on December 19, 1919, the Register of the said United States 
Land Office at Topeka, Kansas, transmitted the record of said location 
to respondent William Spry, Commissioner of the General Land 
Office, for his consideration. 

That on November 23, 1921, respondent William Spry, Commis¬ 
sioner of the General Land Office, held said scrip location for rejec¬ 
tion, subject to the right of appeal, holding that said land is not 
within the said Missouri Territory as provided in the acts of 

3 Congress of 1815 and 1876 (supra); that said Ware scrip is 
loeatable only in the States of Missouri and Arkansas; that 

none of the public lands of the United States, outside of those States, 
even though in the territory ceded to the United States by France, 
and claimed bv the United States under the Louisiana Purchase, form 
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any part of what was Missouri Territory, the sale of which is au¬ 
thorized by law. 

That on March 31, 1922, respondent Albert B. Fall, Secretary of 
the Interior, on appeal duly filed from said decision, modified the 
same, and held: 

“It is not necessary to here decide the question thus presented for 
the reason, overlooked in the decision appealed from, that this land 
could never have formed a part of even the entire area of the Missouri 
Territory, because it is located about 40 miles "west of the 100th 
parallel, west longitude, and south of the Arkansas River, and there¬ 
fore a part of Mexico during all the time the Missouri Territory was 
in existence, and did not completely pass to our government until 
after the State of Texas, as Mexico’s successor in interest, ceded to 
the United States her claim to the area of which it forms a part, in 
1850, for $10,000,000. (See 8 Stat., 373, 374 and 9 Stat., 446). 1 ” 

That on June 16,1922, respondent Albert B. Fall, Secretary of the 
Interior, denied complainant’s motion for rehearing, duly filed in ac¬ 
cordance with the Rules of Practice, and affirmed the decision of re¬ 
spondent William Spry, Commissioner of the General Land Office, in 
the following language: 

“Considering the foregoing in the light of all the surrounding cir¬ 
cumstances, the Department is convinced that the question was cor¬ 
rectly decided by the Commissioner of the General Land Office in his 
decision herein of November 23,1921, holding in effect that for legis¬ 
lative purposes, within the meaning of the acts of February 17, 1815, 
and December 28, 1876, supra, the territory of Missouri was the ter¬ 
ritory as organized into counties, thus restricting the location of Ware 
scrip to an area now embraced in the States of Arkansas and Mis¬ 
souri.’ J 

4 and reiurned the record to respondent William Spry, Com¬ 
missioner of the General Land Office. 

That on June 29, 1922, respondent William Spry, Commissioner 
of the General Land Office, directed the Register and Receiver of the 
United States Land Office at Topeka, Kansas, to note the cancellation 
of the complainant’s location on their records, and to advise the 
parties in interest. 

III. That your petitioner by his location of said scrip, and in vir¬ 
tue of his full compliance with each and every departmental require¬ 
ment pertaining thereto, acquired and owns the equitable title and 
the full vested right to, and interest in, the N.W.^4 of the N.W.14 of 
Section 35, T. 33 S., R. 32 W., of the 6th Principal Meridian, for¬ 
merly in the territory of Missouri, and now in the State of Kansas; 
that the respondents deny complainant’s equitable title and vested 
right to, and interest in, said land and have attempted to cloud the 
title of your petitioner to said land and deny his right to a patent 
thereto, solely by holding that the relief granted by said acts of Con¬ 
gress of February 17,1815, and December 28,1876 (supra), does not 
extend to lands in the State of Kansas, and that the location of said 
Ware scrip is restricted to lands in the States of Missouri and Ar¬ 
kansas. 
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IV. That complainant has completely exhausted his every right- 
afforded by the Rules of Practice in said Department of the 

5 Interior. That he has no adequate remedy in law, and is 
otherwise remediless except in Equity That his only remain¬ 
ing remedy is by appropriate proceedings in a Court of Equity for 
relief from the decisions and rulings aforesaid, which your petitioner 
is advised by his counsel, and accordingly so avers, are erroneous in 
matters of law. Therefore the premises considered, your petitioner 
prays: 

I. That the process of this Court issue directed to the respondents 
Albert B. Fall, Secretary of the Interior, and William Spry, Commis¬ 
sioner of the General Land Office, requiring them to appear and make 
answer under the foregoing bill of complaint, but not under oath, an¬ 
swer under oath being hereby expressly waived. 

II. That upon the filing of this bill or on such date as shall be fixed 
by the Court, a preliminary order may issue herein restraining and 
enjoining, pendente lite, the respondents, their successors in office 
and each, every and all persons claiming to act under their or either 
of their authority, or control, from enforcing any or either of the 
certain rulings, holdings, and decisions mentioned and complained of 
in the foregoing bill of complaint, or from canceling or rejecting 
complainant’s said scrip location on the N.W.14 of the N.W.% of 
Section 35, T. 33 S., R. 32 W., of the 6th Principal Meridian in the 
State of Kansas, and from permitting any application or entry of said 
tract under any of the public land laws, or from making any disposi¬ 
tion of said land pending these proceedings. 

6 III. That upon final hearing on this bill of complaint said 
temporary restraining order and injunction be made per- 

• petual, and that mandatory order issue out of your Honorable Court 
against said respondents, commanding and requiring that each of the 
certain rulings, holdings and decisions aforesaid be held for naught, 
and that the right of location of said scrip, granted under the relief 
acts aforesaid, be recognized, respected, and directing respondents to 
readjudicate the said Ware scrip location of your petitioner in all re¬ 
spects as if said rulings and decisions had never been made, and to 
disregard their former rulings and decisions aforesaid holding that 
said land is not within the territory of Missouri as existing at the 
date of said relief act of February 17, 1815, and that said relief acts 
of February 17, 1815 (3 Stat., 211), and of December 18, 1876 (19 
Stat., 500), were not applicable thereto. 

IV. And that the complainant may have all such other and fur¬ 
ther relief as the nature of the case may demand and require, and as 
may be acceptable to Equity. 

RALPH E. COLVIN, 

By MICHAEL A. MESS, 

A tty. in Fact. 
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Michael A. Mess being duly sworn, on his oath says that he is the 
attorney in fact for complainant, Ralph E. Colvin; that he has read 
the foregoing bill of complaint by him subscribed, and knows 
7 the contents thereof; that the facts therein stated on his per¬ 
sonal knowledge are true, and the matters stated on informa¬ 
tion and belief he believes to be true. 

MICHAEL A. MESS. 

Subscribed and sworn to before me this 25 day of Sept. 1922. 

MORGAN H. BEACH, 

Clerk 

By F. E. CUNNINGHAM, 

Asst. Clerk. 


Rule to Show Cause. 

Filed September 25,1922. 

******* 

Upon consideration of the bill of complaint herein, and upon ap¬ 
plication in that behalf made: it is, by the Court, this 25th day of 
September, 1922, ordered: That Albert B. Fall, Secretary of the In¬ 
terior, and William Spry, Commissioner of the General Land Office, 
respondents, show cause to this Court, if any they have, on Friday the 
6th day of October, 1922, at 10:00 o’clock A. M., why the preliminary 
injunction and restraining order should not issue as prayed in said 
bill of complaint; provided a copy of said bill and of this rule to show 
cause be served upon said respondents, respectively, on or before the 
29th dav of September, 1922. 

WENDELL P. STAFFORD, 

Justice. 
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Marshal’s Return. 


Served a copy of the within rule on Albert B. Fall, Secty. of the In¬ 
terior, and Wm. Spry, Com. of General Land Office each personally: 
Sept. 26 1922. 

E. C. SNYDER, 

U. S. Marshal. 

K. 


Motion to Dismiss. 

Filed September 29,1922. 

******* 


Come now the defendants by their attorney and move to dismiss 
the bill of complaint herein filed on the ground: 

(1) That the bill fails to show facts which entitle the plaintiff to 
the relief sought or to any relief in equity. 
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(2) That as appears, on the face of the bill, plaintiff’s alleged cause 
of action is based upon a decision or adjudication duly made by the 
defendants in the administration of the public land laws of the 
United States, after according plaintiff due process of law, involving 
the determination of a question of fact as well as the construction of a 
Federal statute under which plaintiff was proceeding, and that the 
said decision or adjudication required the exercise of the judgment 
and discretion of the defendants. 

(3) That the court is without jurisdiction to review the 

9 judgment of the defendants or to enjoin the execution thereof 
on the case made by the said bill of complaint. 

ALBERT B. FALL, 

Secretary of the Interior; 
WILLIAM SPRY, 

Commissioner of the General Land Office. 

By C. EDWARD WRIGHT, 

Attorney. 

Memorandum of the Court. 

Filed November 21, 1922. 

******* 

Hearing on Motion to Dismiss Bill of Complaint. 

The Bill seeks injunctive relief to insure to the plaintiff the com¬ 
plete acquisition of the title to a tract of forty acres of land situated 
in the Southwestern portion of the State of Kansas, which he has 
sought to enter by the location of a certain scrip right described in 
the Bill. 

The origin of the scrip is found in an Act of Congress, approved 
February 17, 1815, which was enacted for the relief of certain land 
owners in what was then known as the County of New Madrid in the 
Missouri Territory, whose lands had been injured by earthquakes. 
And such persons were, by the act, authorized to locate like quantities 
of land “on any public lands of the said territory, the sale of which is 
authorized by law.” 

One of the beneficiaries of this legislation, Samuel Ware, made a 
location thereunder on Wolf Island in the Mississippi River, but the 
Supreme Court in Missouri vs. Kentucky, 11 Wallace, 395, decided 
that this island belonged to the State of Kentucky, and hence 

10 Ware’s location was void. His right to a location remained 
unsatisfied for more than sixty years, and until Congress by its 

Act of December 28, 1876, 19 Stat. 400, enacted the necessary re¬ 
medial legislation. 

This Act required the Commissioner of the General Land Office to 
issue to the legal representatives of Samuel Ware, a certificate of new 
location, “authorizing them to locate said certificate on 640 acres of 
any land in what was Missouri Territory, subject to sale.” 

A subdivision certificate, as it might be called, for 40 acres became 
the property of the plaintiff and forms the basis of his claim. 
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The controversy between the plaintiff and the defendants appears 
to hinge upon the question whether or not the land that the plaintiff 
has sought to enter, is land that formed part of Missouri Territory 
and was subject to sale at the time of the enactment of the Act of 
February 17, 1815, plaintiff claiming that it is, and the defendants 
holding that it is not. 

In view of the well-known difficulties in determining the bound¬ 
aries of the Louisiana Purchase, later to be knowrn as Missouri Terri¬ 
tory, difficulties removed by our Treaty with Spain of February 22, 
1819, and in view of the fact that at the time of this Treaty and for 
veal's before, there are strong grounds for asserting that w’e claimed as 
part of the Louisiana Purchase, land which includes the fraction in 
suit, and in view of the further fact that by that Treaty w'e ceded and 
renounced to Spain, all our “rights, claims and pretensions” to a 
stretch of land apparently including that in suit, and which 

11 we later apparently got back with the acquisition of Texas, 
and that so much thereof as includes, at least, the land in 

suit, became a part of the public domain, it seems unfortunate that a 
tardy act of justice becomes the mark of conflicting opinions upon a 
subject of a boundary line, which however vexing it may have been, 
has for more than a century been settled by that most formal of agree¬ 
ments—a Treaty. 

There is another phase of the matter too that has been the subject 
of conflicting opinions within the General Land Office, and that has 
to do w’ith the construction to be given to the words “subject to sale” 
in the Act of December 28, 1876, supra. 

But however this may be, the Court is met at the threshold of the 
suit w'ith a challenge of its jurisdiction to hear and determine it. 
That challenge is based upon a settled doctrine of the Supreme Court 
which must be given effect and operation by this Court, in all cases to 
wffiich it applies. 

That doctrine is stated thus in the case of O’Brien v. Lane, 40 App. 
D. C., 493, 495: “In the exercise of this power he is required to con¬ 
strue the laws enacted for his direction, and so long as his construc¬ 
tion is a possible one, it will not be controlled by injunction or man¬ 
damus. United States ex rel. Ness v. Fisher, 223 U. S. 683, 56 L. Ed. 
610, 32 Sup. Ct. Rep. 356. This familiar rule has been announced 
in many recent decisions of this court.” The powder that is referred 
to in the foregoing extract is the powder of the Secretary of the In¬ 
terior to construe law's enacted for his direction. In the instant 
case, the Secretary has construed the Acts of Congress upon 

12 w'hich the plaintiff relies, adversely to his contention. The 
Court is of the opinion that the construction so made is a pos¬ 
sible one and being so, can not be reviewed by this Court in the light 
of the rule laid dow’n in such cases as the one above cited, and as well 
in the case of United States on the Relation of Hall v. Payne, Secre¬ 
tary of the Interior, 254 U. S. 343. 

The Motion to Dismiss the Bill of Complaint must therefore be 
granted. F. L. SIDDONS, 

Justice. 


November 20,1922. 
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Decree Dismissing Bill. 

Filed November 23,1922. 

***** * * 

This cause came on to be heard on defendant’s motion to dismiss 
the bill of complaint and on the rule to show cause herein issued and 
was argued by counsel. Whereupon the court being fully advised in 
the premises it is this 23d day of November, 1922, 

Ordered, adjudged, and decreed that the motion to dismiss be and 
the same is hereby sustained, that the rule to show cause be and the 
same is hereby discharged, and that the bill of complaint be and the 
same is hereby dismissed, with costs to the defendants to be taxed by 
the clerk. 

By the court: 

F. L. SIDDONS, 

Justice . 


13 From the aforegoing decree on the day last above written 

the plaintiff in open court noted an appeal to the Court of Ap¬ 
peals of the District of Columbia and the same is hereby allowed; and 
the penal sum of the bond for costs on appeal is hereby fixed in the 
sum of One Hundred ($100) Dollars with leave to plaintiff to deposit 
$50 in cash in lieu thereof with the clerk of the court. 

By the court: 

F. L. SIDDONS, 

Justice. 


Memorandum. 


December 2,1922.—$50 deposited in lieu of bond for costs. 

Assignments of Error. 

Filed December 9, 1922. 

******* 

The Appellant, Ralph E. Colvin, hereby specifies error in the judg¬ 
ment of the Court, entered in the above entitled cause, dismissing 
the Bill of Complaint filed herein by the complainant: 

1. In failing to find and hold that by compliance with the provis¬ 
ions of the Act of Congress of February 17, 1815 (3 Stat. 211) and 
the issuance to him on August G, 1816, of original certificate No. 63, 
pursuant to such compliance, the beneficiary, Samuel Ware, became 
entitled to a patent for 640 acres of public land, to be issued in like 
manner as is provided by law for other public lands of the United 
States. 

2. In failing to find and hold that said right was not affected, 

or diminished in any manner by its location on Wolf Island 
14 on April 25, 1823—-which location was void, by reason of 
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tho decision of the Supreme Court of the United States in the 
case of Missouri v. Kentucky (11 Wallace 395) holding that said 
island belonged to the State of Kentucky. 

3. In failing to find and hold that said right remained a valid sub¬ 
sisting unsatisfied right to a patent for 640 acres of public land, re¬ 
gardless of its location on Wolf Island as aforesaid and that the same 
was preserved in its entirety and continued to subsist in the legal rep¬ 
resentatives of said Samuel Ware by the Act of Congress of December 
28, 1876 (19 Stat. 400) requiring the Commissioner of the General 
Land Office to issue a certificate of new location to said legal represen¬ 
tatives authorizing them to locate said certificate on 640 acres of land 
in what was Missouri Territory—subject to sale. 

4. In failing to find and hold that by reason of his purchase 
through a complete chain of assignments from said legal representa¬ 
tives of Samuel Ware, of Subdivision No. 4, for 40 acres of Certificate 
No. 1, for 160 acres of said certificate of new location, Ralph E. Col¬ 
vin, the complainant and appellant herein, became entitled to a pat¬ 
ent for 40 acres of public land to be issued in like manner as granted 
to the original beneficiary and his legal representatives—Colvin’s as¬ 
signors. 

5. In failing to find and hold that by his location on October 23, 
1919, upon the Northwest (N.W.%) Quarter of the Northwest 
(N.W.!4) Quarter of Section 35, in Township 33 South, Range 32 
West of the 6th Principal Meridian, containing 40 acres, formerly in 

the Territory of Missouri, now in the State of Kansas, of said 
15 subdivision No. 4,Certificate No. 1—aforesaid, and, in virtue of 
his full compliance with each and every regulation and De¬ 
partmental requirement pertaining thereto this complainant and ap¬ 
pellant, Ralph E. Colvin, acquired and owns the equitable title to 
and the full vested right and interest in said land and that he is 
thereby entitled to a patent for said land. 

6. In failing to find and hold that the portion of the State of Kan¬ 
sas including tne tract located with this scrip right as above described, 
constituted a part of “What was Missouri Territory subject to sale,” 
as shown by the official map of the United States published over the 
signatures of the respondents, and that respondents by ruling other¬ 
wise violated a plain administrative duty and committed a wrong 
whereby they deprived complainant of a right expressly conferred on 
him by law: to wit, the right to a patent for said land. 

7. In failing to find and hold that complainant in the purchase 
and location of this scrip right on the faith of the promise of the 
United States to satisfy the same, and relying on the action of the 
Land Department in approving other like locations on lands having 
the same status, became entitled to the protection of a rule of property 
of which he is deprived by the erroneous rulings complained of. 

8. In failing to find and hold that the statute creating this scrip 
right is a remedial one and should be construed liberally so as to 
carry out the purpose of Congress in enacting it, and to prevent a 
failure of the remedy. 

9. In failing to find and hold that, in view of said statutes 

2—3945a 
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1G creating and continuing thi3 scrip right, and the plain lan¬ 
guage of the treaty mentioned, such construction of the law 
was obviously and certainly wrong and that the contentions of com¬ 
plainant and appellant are so obviously and certainly right as to 
make it plainly the duty of the respondents to decide in his favor and 
issue patent to him for the land located, and that, therefore, the court 
should grant the injunction sought. 

10. In ruling and holding that the construction of the law result¬ 
ing in the adverse rulings complained of is a possible one not to be 
reviewed by the court. 

11. In granting respondents’ motion to dismiss the bill of com¬ 
plaint. 

12. In failing to grant the injunction sought in the bill. 

MICHAEL A. MESS, 
Attorney for Appellant. 


Designation for Transcript of Record. 

Filed December 9, 1922. 

******* 


Morgan H. Beach, Esq., 

Clerk of the Supreme Court 
of the District of Columbia. 

Dear Sir: 


On behalf of the above named, Ralph E. Colvin, Appellant, I re¬ 
quest that you will cause to be prepared the transcript of record on 
appeal in the above entitled cause; and I designate the following to be 
included in said transcript: 

1. Complainant’s Petition. 

17 2. The Court’s rule to show cause. 

3. The Respondent’s motion to dismiss the Bill of Com¬ 
plaint. 

4. The Court’s (Memorandum) opinion. 

5. The Decree dismissing the bill including the Court’s order allow¬ 
ing the complainant’s appeal in open Court to the Court of Appeals, 
and fixing the amount of the Appeal bond, or deposit of cash in lieu 
of such bond. 

6. Memorandum of acceptance of cash deposit in lieu of filing of 
bond for costs. 

7. Assignment of Errors. 

8. This designation. 

MICHAEL A. MESS, 
Attorney for Complainant & Appellant. 


Receipt of eopv of this designation acknowledged this 8th day of 
December, 1922/ 


C. EDW. WRIGHT, 
Attorney for Respondents and Appellees. 
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Supreme Court of the District of Columbia. 


11 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 17, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 40547 in Equity, wherein Ralph 
E. Colvin is complainant and Albert B. Fall, Secretary of the In¬ 
terior, and William Spry, Commissioner of the General Land Office 
are respondents, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th day of January, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3945. Ralph E. Colvin, appellant, vs. Albert B. Fall, Secy., &e. 
Court of Appeals, District of Columbia. Filed Jan. 18,1923. Henry 
W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 


No. 3945. 


' 


RALPH E. COLVIN, APPELLANT, 

'* ■ CiS^PI 

vs. 

HUBERT WORK, SECRETARY OF THE IN¬ 
TERIOR, AND WILLIAM SPRY, COMMIS¬ 
SIONER OF THE GENERAL LAND OFFICE, 
APPELLEES. 

* ’■. - 4 . 


ON APPEAL FROM THE SUPREME COURT OP THE 

DISTRICT OF COLUMBIA. Hi 


BRIEF FOR APPELLANT. 




MICHAEL A. MESS, 

Attorney for Appellant. 













iln % Glourt nf Appeals 

OF THE DISTRICT OF COLUMBIA 


No. 3945. 


RALPH E. COLVIN, APPELLANT, 


HUBERT WORK, SECRETARY OF THE IN¬ 
TERIOR, AND WILLIAM SPRY, COMMIS¬ 
SIONER OF THE GENERAL LAND OFFICE, 
APPELLEES. 


OX APPEAL FROM THE SUPREME COURT OF THE 

DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


This is an appeal from the judgment of the Supreme 
Court of the District of Columbia dated November 
23, 1922 (Rec., p. 8), dismissing appellant’s petition 
for injunction to restrain appellees from cancelling 
appellant’s location of Ware Scrip on the Northwest 
Quarter of the Northwest Quarter (NW/4 NW/4), 
of Section Thirty-Five (35), Township Thirty-Three (33) 
South of Range thirty-two (32) West, of the Sixth 
Principal Meridian, Kansas, as authorized by the 
Acts of February 17, 1815 (3 Stat., 211), and of December 
28, 1876 (19 Stat., 400). 
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Statement of the Case. 

Samuel Ware was a beneficiary of the Act of February 
17, 1815 (3 Stat., 211) (Rec., p. 2), authorizing persons 
owning land in the County of New Madrid in the 
Missouri Territory, whose lands had been materially 
injured by earthquakes, to locate the like quantity of 
land on any public lands of the said territory, the sale 
of which is authorized by law. 

Pursuant to said Act, Ware located Ceitificate No. 
03, for 040 acres, duly issued to him, on land on Wolf 
Island in the Mississippi River, April 25, 1823, which 
location was cancelled as void because the United 
States Supreme Court decided in Missouri vs. Kentucky 
(11 Wall., 395) that said island belonged to the State 
of Kentucky. (Rec., p. 0.) 

By the Act of December 28, 1870 (19 Stat., 400), 
the Commissioner of the General Land Office was re¬ 
quired to issue a certificate of new location to the legal 
representatives of Samuel Ware, authorizing them to 
locate said certificate on 040 acres of land in what was 
Missouri Territory, subject to sale. (Rec., p. 0). 

Said certificate of new location for 040 acres was 
duly issued on September 4, 1889. The same was 
cancelled on September 28, 1889, and four certificates 
for one hundred and sixty (100) acres each, numbered 
one (1) to four (4), were issued in lieu thereof. Through 
intermediate assignments, appellant, Ralph E. Colvin, 
came into possession of Subdivision Number Four (4), 
of reissued Certificate Number One (1), for forty (40) 
acres, and he located the same on October 23, 1919, 
on the Northwest Quarter of the Northwest Quarter 
(NW/4 NW/4) of Section 35, Township 33 South, 
of Range 32 West, Sixth Principal Meridian in the 
State of Kansas (the land being a portion of what 
was Missouri Territory), and the record was duly 
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transmitted to the Commissioner of the General Land 
Office by the Register and Receiver of the Topeka, 
Kansas United States Land Office (Rec., p. 2, II) after 
compliance by appellant with all the regulations of the 
Land Department pertaining to such locations. 

On November 23, 1921, the Commissioner of the 
General Land Office rendered a decision (Rec., p. 2, 
III) in which he recited the origin and history of this 
scrip right, its location by Samuel Ware on Wolf Island, 
the failure of said location, the legislation restoring 
and reviving the right in the legal representatives of 
Samuel Ware authorizing them to locate the same on 
040 acres of land in what was Missouri Territory , subject 
to sale. 

The Commissioner entered into an elaborate dis¬ 
cussion of the phrase “subject to sale/’ wherein he 
reviewed the attempt of the General Land Office to 
confine the same to lands subject to sale at private 
cash entry as held in the case of Herbert Dierks (36 
L. D., 367), and the reversal of said ruling by the de¬ 
partmental decisions in the case of Thomas J. Goughan 
(unreported) March 11, 1909. 

He reviewed the legislation bearing on said subject, 
especially as to lands to which the title of the Indian 
tribes had been extinguished at the time this scrip right 
urns authorized , and he reached the conclusion that 
even if the land on which appellant located his scrip 
in 1919 in the State of Kansas, formed a part of what 
was Missouri Territory in 1815, his location must be 
cancelled because the Indian title to the land in Kansas 
had not been extinguished one-hundred and four years 
prior to the date of his location. 

As the Act of March 1,1843 (5 Stat., 603), authorized 
the perfection of New Madrid Certificates located on 
land on the south side of the Arkansas River in Arkansas 
to which the Indian title had not been extinguished, 
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the Commissioner conceded that the Act of December 
28, 187(3 (19 St at., 400), may be construed as including 
the same benefits and that such lands may be properly 
described as lands in what was Missouri Territory 
subject to sale and he accordingly decided that Ware 
scrip can be located only in the present States of Missouri 
and Arkansas. 

Appeal was duly filed from said decision and in the 
brief, attention was invited to the Gaughan case (supra) 
and to the case of William E. Moses (Tucumcari— 
013012) wherein the Commissioner by decision of March 
4, 1910, held that the land (SE XE Section 19, Twp. 11 
N., Range 37 E. X. Mex. Mer.) is shown by late maps of 
the General Land Office to be a part of the Louisiana 
Purchase and that it is “in what was Missouri Terri¬ 
tory,” but rejected the location solely on the ground 
that the land was unsurveyed. 

On March 31, 1922, the Secretary of the Interior 
rendered a decision (Rec., p. 3) in which he referred to 
the “extended recital of the facts and history” in the 
Commissioner’s decision in support of the conclusion 
reached by that officer and held that 

“it is not necessary here to decide the question 
thus presented for the reason, overlooked in the 
decision appealed from, that this land could 
never have formed a part of even the entire area 
of the Missouri Territory, because it is located 
about forty miles west of the 100th parallel, 
west longitude, and south of the Arkansas River, 
and therefore a part of Mexico during all the 
time the Missouri Territory was in existence, 
and did not pass to our Government until after 
the State of Texas, as Mexico’s successor in in¬ 
terest ceded to the United States her claim to the 
area of which it forms a part in 1850,” 

and he affirmed the Commissioner’s decision without 
considering the ground for said officer’s action. 
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Motion for rehearing of said decision was duly filed 
by appellant, counsel pointing out the errors therein and 
calling attention to the fact that by the line established 
by the Treaty of February 22, 1819 (8 Stat., 252), 
which line is clearly delineated on the Department’s 
official map, the land involved herein was a portion of 
the “ Louisiana Purchase,” later Missouri Territory, 
which was ceded to Spain by said treaty more than four 
years after the Act of February 17, 1815 (3 Stat., 211), 
granting the relief to the New Madrid sufferers. 

Counsel also requested that the decision on said mo¬ 
tion consider the location of Ware Scrip in all its phases 
and decide unequivocally on what land such scrip is 
locatable. 

On June Iff, 1922, the Secretary of the Interior 
denied appellant’s motion for rehearing (Rec., p. 3), 
setting out at great length the history of the Louisiana 
Purchase from France in 1803, the legislation whereby a 
portion thereof became known as Missouri Territory, 
the Treaty of February 22, 1819, with Spain (8 Stat., 252), 
quoting Article 3 of said Treaty in full, which establishes 
the boundary line between the two countries and in 
which the United States cedes to Spain all their rights, 
claims and pretentions to the territories lying south and 
west of said line and Spain in like manner cedes to the 
United States all its rights claims and pretentions to 
any territories east and north of said line (the territory 
thus ceded to Spain is indicated on the official United 
States map of the Department and comprises 96,292 
square miles. The territory thus ceded to the United States 
by Spain is also indicated on said map, the same being 
the southwestern portion of the present State of Louisi¬ 
ana and a small portion of central Colorado, which is 
not in the drainage basin of the Mississippi but is 
drained by the Grand River, a tributary of the Colorado, 
comprising in all 13,435 square miles. 
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The Secretary, however, arrives at the remarkable 

conclusion that this (third) Article did not transfer or 

cede territory, that it did not change the relative rights 

of the parties, that it merely fixed and determined 

what had been theretofore vague and undefined. On 

this theory he concludes that the district of country 

referred to in his decision of March 31, 1922, was not 

within the limits of the Louisiana Purchase and was 

never at any time a part of what was called Missouri 

Territorv. . 

%/ 

The Secretary then adopts the course of reasoning 
employed by the Commissioner in regard to the con¬ 
struction of the words ‘‘subject to sale’’ and concludes 
that the question was correctly decided by said officer 
and that therefore the location of Ware Scrip is restricted 
to an area now embraced within the present limits of 
the States of Arkansas and Missouri. 

Thereupon on September 25, 1922, Colvin petitioned 
the Supreme Court of the District of Columbia for a 
Writ of Injunction (Rec., pp. 2-4) restraining and en¬ 
joining appellees, their successors in office and all per¬ 
sons claiming to act under their authority and control, 
from enforcing their said decisions and from cancelling 
appellant’s scrip location, and commanding and re¬ 
quiring that such decisions be held for naught, and di¬ 
recting appellees to re-adjudicate said scrip location in 
all respects as if said decisions had never been made 
and to recognize appellant’s right of location of said 
scrip as required by the Acts of Congress granting 
said relief. 

A rule was laid on appellees on the date of said pe¬ 
tition by the court (Rec., p. 5) requiring them to show 
cause, on October 6, 1922, why the writ of injunction 
should not issue as prayed. 

A motion to dismiss the bill of complaint having 
been filed by appellees (Rec., p. 5-6) hearing was had 
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on said motion on October 20, 1922, whereupon the 
court suggested that the parties prepare memoranda 
or briefs setting out their contentions and submit the 
same to the court on or before October 30, 1922. 

As appellee had submitted a map of the State of 
Kansas showing the situs of the land in controversy, 
appellant, by consent of the court, submitted with his 
memoranda the latest official map of the United States, 
published by appellees together with an historical sketch 
published by the Department of the Interior containing 
six progress maps showing the extent of the Louisiana 
Purchase from the date of the proclamation of La 
Salle, April 9, 1682, to the time of the Louisiana Pur¬ 
chase Exposition in 1904, the successive changes in 
area being accurately delineated on the several maps. 

The court made a memorandum decision on November 
20, 1922 (Rec., pp. 6 and 7), in which the conflicting 
contentions of the parties are considered at some length 
and the conclusion is reached that the construction of 
the law made by appellees is a possible one, and that it 
can not, therefore, be reviewed by the court in the light 
of the rule laid dow n by the Supreme Court of the United 
States in the cases of Ness v. Fisher (223 U. S., 683), 
and Hall v. Payne (254 U. S., 343) cited in O’Brien vs. 
Lane (40 App. D. C., 493-495), and granted appellees’ 
motion to dismiss, followed by decree dated November 
23, 1922 (Rec., p. 8), dismissing the bill from which 
appellant in open court noted this appeal and has as¬ 
signed the errors as stated in the record. (Rec., pp. 
8-9-10). 
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ARGUMENT. 


When Ware’s location of his right on Wolf Island 
failed and the Interior Department declared that it 
had no power to authorize the re-location of the original 
New Madrid Certificate, Congress provided a remedy 
and made provision to discharge the obligation of the 
Government by the Act of December 28, 1876 (19 Stat., 
400) (Rec., pp. 2 and 6), whereby the Commissioner 
of the General Land Office was required to perform the 
purely ministerial duty of issuing a certificate of new 
location authorizing the legal representatives of Samuel 
Ware to locate the same on 640 acres of ’land in what 
was Missouri Territory, subject to sale. 

The language of said act is mandatory; the public 
officer is commanded to do a particular act; it is remedial 
in that it grants to the legal representatives of the 
original beneficiary the relief which he failed to get by 
his location of the right on Wolf Island. Its sole and only 
limitation is that the land taken in satisfaction of the 
right must be in “what was Missouri Territory, subject 
to sale.” It does not say that the land must have been 
subject to sale at the time of the original act, February 
15, 1815, sixty-one years before its date. If Congress 
had intended to so restrict the use of the right, apt 
words would have been used to express such intentions. 
The act does not vest the officer with discretion to place 
any construction on the law which would violate its 
plain requirements. 

In their rulings and decisions herein, appellees de¬ 
parted from the plain ministerial duty laid upon them 
and attempted to attribute to the act a meaning not 
expressed therein, by holding that it applies only to 
land to which the Indian title had been extinsuished 
in 1815 and by holding contrary to well established 
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history that the land involved in this proceeding is 
not a part of “what was Missouri Territory.” 

It was held by the Supreme Court in Daniels vs. 
Wagner (237 U. S., 547): 

“The fact that an officer of the Land De¬ 
partment commits a wrong by denying to an 
individual a right expressly conferred by law, 
can not become the generating source of a dis¬ 
cretionary power to make such wrongful act 
legal. One who has done everything essential 
exacted by law or the lawful regulations of the 
Land Department, to obtain a right from the 
Land Office conferred upon him by Congress, 
can not be deprived of that right either by the 
exercise of discretion or by a wrong committed 
by the land officers.” 

Appellant therefore relies on his third, fourth, fifth, 
sixth and ninth assignments of error (Rec., p. 9) 
and contends that the court below erred in not granting 
the injunction. 

The case of Lane vs. Hoglund (244 U. S., 182) in¬ 
volved a matter arising under the proviso of Section 7 
of the Act of March 3, 1891 (26 Stat., 1098), which 
laid upon the officers of the Land Department the plain 
ministerial duty of issuing a patent upon land entries 
against the validity of which no contest or protest 
was pending before the lapse of two years from the 
date of the receiver’s receipt upon the final entry. 

The court held that there is no room for the exercise 
of discretion but on the contrary it is a plain duty to 
comply with the command of the. statute. It was 
there stated (citing Roberts vs. U. S., 176 U. S., 221): 

“Every statute to some extent requires con¬ 
struction by the public officer whose duties 
may be defined therein. Such officer must 
read the law, and he must, therefore, in a certain 
sense, construe it, in order to form a judgment 
from the language what duty he is directed by 
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the statute to perform. But that does not 
necessarily and in all cases make the duty of the 
officer anything other than a purely ministerial 
one. If the law direct him to perform an act 
in regard to which no discretion is committed 
to him, and which upon the facts existing, he 
is bound to perform, then that act is ministerial, 
although depending upon a statute which re¬ 
quires, in some degree, a construction of its 
language by the officer. Unless this be so, the 
value of this writ is greatly impaired. Every 
executive officer whose duty is plainly devolved 
upon him by statute might refuse to perform it 
and when his refusal is brought before the court 
he might successfully plead that the performance 
of the duty involved the construction of a statute 
by him, and therefore it was not ministerial, 
and the court would on that account, be powerless 
to give relief. 

“Such a limitation of the powers of the court, 
we think, would be most unfortunate, as it would 
relieve from judicial supervision all executive 
officers in the performance of their duties, when¬ 
ever they should plead that the duty required 
of them arose upon the construction of a statute, 
no matter how plain its language, nor how plainly 
they violated their duty in refusing to perform the 
act required.'’ 


To the same effect, the Supreme Court held in Board 
of Liquidation vs. McComb (92 U. S., 531): 

“But it has been well settled that when a plain 
official duty, requiring no exercise of discretion, is 
to be performed, and performance is refused, 
every person who will sustain personal injury by 
such refusal may have a mandamus to compel its 
performance and when such duty is threatened 
to be violated by some positive ojficial act, any per¬ 
son who will sustain personal injury thereby, for 
which adequate compensation can not be had at 
law, 7nay have an injunction to prevent it. In such 
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cases the writs of mandamus and injunction 
are somewhat correlative of each other.’’ (Italics 
ours.) 

In his decision of June 16, 1922, denying appellant’s 
motion for rehearing, the secretary attempts to refute 
well established history to show that this land was not 
in“ Missouri Territory.” 

From the date of La Salle’s proclamation April 9, 
1682, to the conclusion of the treaty between the United 
States and Spain February 22, 1819 (8 Stat., 252), the 
western boundary of the “ Louisiana” which was the sub¬ 
ject of several transfers between France and Spain 
from 1762 to 1800, is the line defining the drainage basin 
of the Mississippi River on the west —and this same line is 
the Louisiana Purchase boundary passing through 
the present States of Texas, New Mexico, Colorado, 
Wyoming and Montana, as verified by the official United 
States map and other publications of the Interior De¬ 
partment bearing on the subject. 

This historical fact is also clearly indicated in the line 
established by said Treaty of February 22, 1819, wherein 
by Article 3, the United States ceded to Spain all her 
rights, claims and pretentions to the territory lying 
south and west of said line amounting to 96,292 square 
miles, and Spain, in like manner, ceded to the United 
States all claim to any territory lying north and east 
of said line amounting to 13,435 square miles. But the 
secretary says said third article did not transfer or cede 
territory and did not change the relative rights of the 
parties, meaning that there was no acquisition of territory 
by either party. 

In the second article of said treaty His Catholic 
Majesty (the King of Spain) cedes to the United States 
in full property and sovereignty all the territory which 
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belongs to him eastward of the Mississippi known as 
East and West Florida. 

The words “ cede” and “ renounce” in the opinion of the 
secretary mean one thing in Article 3 and something 
entirely different in Article 2. 

In his decision of May 3, 1922, in the case of W. H. 
Mason et al. vs. Robert B. Whiteside et al., A-1535 
(motion for rehearing denied December 28, 1922), in¬ 
volving a tract of land lying within the territory ceded 
and renounced by Spain to the United States between the 
Sabine and Red Rivers east of said line (Section 28 > 
Twp. 12 North, Range 11 West. La. Meridian) the secre¬ 
tary held that no rights to said land could be acquired as 
against the United States under an alleged grant made 
in 1795 for the reason that “it was at the date of the grant 
within the unquestioned jurisdiction of Spain and so re¬ 
mained until 1819 when it passed as an acquisition to the 
United States by the treaty of February 22, 1819 (8 Stat., 
256)” 

In that case the territory ceded by Spain by said third 
article passed as an acquisition to the United States but the 
land ceded to Spain and lying within the Louisiana 
Purchase south and west of said line did not pass as an 
acquisition to Spain. (Italics ours.) 

The case of O’Brien vs. Lane (40 App. D. C., 493), 
relied upon by the court below is not in point. Said case 
arose on a departmental decision involving the con¬ 
struction of Sec. 2289, R. S. U. S., the pertinent portion 
of which reads as follows: 

“ Every person owning and residing on land may 
under the provisions of this section, enter other 
land lying contiguous to his land, which shall not, 
with the land so already owned and occupied, ex¬ 
ceed in the aggregate one hundred and sixty 
acres.” 
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The secretary held that as the soldier, Baty, owned 
eighty acres and entered eighty acres under said section, 
he thereby exhausted his homestead right, and was not 
entitled to a soldier’s additional right for eighty acres 
as cla med by O’Brien. 

Said section did not require the performance of a par¬ 
ticular duty as does the Act of December 28, 1876 
(19 Stat., 400), involved herein. He exercised his dis¬ 
cretion in making the adverse decision, although the 
ruling relied upon, Timothy Mahoney (41 L. 1)., 
129) was wrong and was overruled on August 5, 1913, 
in the case of Samuel E. Crow (42 L. D., 313), wherein it 
was held: 

“That there was no warrant in charging up to 
the soldier or sailor as part of his homestead entry, 
the land already owned by him, at the time of 
9 making his original entry in determining his fur¬ 
ther right under Section 2306, Revised Statutes.” 

The ruling made by the Department February 27, 
1875 (2 C. L. O., 18), was again followed as it had been 
up to the date of the decision in the Mahoney case 
(supra). 

The following significant statement was added by the 
Department: 

“While I believe that ruling was correct, never¬ 
theless if I entertained doubt regarding the mat¬ 
ter, in view of the long unbroken action respecting 
rights, which the Supreme Court has held as¬ 
signable, I should feel bound thereby, for rights 
so acquired should properly be reckoned as of the 
nature of property rights and should not be 
disturbed by a change of departmental ruling, 
except upon the authority of some higher and 
controlling opinion, such as that of the Supreme 
Court.” 

The case of Ness vs. Fisher (223 U. S., 633), cited by 
the court involved the construction of the Timber and 
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Stone Act and required the exercise of discretion as did 
the case of Hall vs. Payne (254 U. S., 343), also cited, in¬ 
volving construction of the Act of August 18, 1894, 
(28 Stat., 394) providing for the reservation of lands for 
sixty days to states except under existing rights of prior 
inception. 

Passing now to the seventh, eighth and ninth assign¬ 
ments of error it is submitted that by approving and 
patenting the location of a portion of this scrip right in 
Montana (Certificate No. 1, Subdivision No. 3, Patent 
375,053, January, 1914), and by the decisions in the New 
Mexico case the appellant became entitled to the protec¬ 
tion of a rule of property on which he had a right to rely, 
on the faith of which he purchased his scrip right, and 
which rule has been violated by the change of rulings 
made herein. 

Touching this subject reference is made to the Cyclo*% 
paedia of Law Procedure (Yol. 11, pp. 755-6): 

“When judicial decisions may fairly be pre¬ 
sumed to have entered into the business transac¬ 
tions of a country and have been acted upon as a 
rule of contracts or property, it is the duty 
of the court, on the principle of stare decisis, to ad¬ 
here to such decisions, without regard to how 
it might be inclined to decide if the question 
were new. And this rule obtains, although the 
court may be of the belief that such decisions are 
founded upon an erroneous principle and are not 
sound; for when parties have acted upon such deci¬ 
sions as settled law, and rights have vested 
thereunder, their inherent correctness or incor¬ 
rectness in the abstract, are of less importance 
than that the rule of property thus established, 
should be constant and invariable.” 

Pond vs. Irvin (113 Ind., 243). 

Lombard vs. Lombard (57 Maine, 71). 

Boon vs. Powers (30 Wis., 246). 

Reed vs. Ownby (44 Mo., 204). 
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“A decision which has become a rule of prop¬ 
erty, should not be overruled except for the most 
cogent reasons and most palpable error.” 

Reichert vs. McClure (23 Ill., 516). 

The Act of December 28, 1898 (19 Stat., 400), is a 
remedial statute. It is to be construed liberally so as to 
effectuate the purpose of the legislative body enacting 
it. 

Logan vs. Davis (233 U. S., 613). 

U. S. vs. S. P. R. R. Co. (184 U. S., 49). 

A remedial act shall be so construed as most effectually 
to meet the beneficial end in view and to prevent a 
failure of the remedy (Potter’s Dwarris on Statutes, 231). 

The earlier decisions of the Land Department, in pass¬ 
ing upon Ware Scrip locations, adopted the principles 
enunciated in the decisions above cited, locations made 
in Iowa in 1900, 1901 and 1902, were rejected for con¬ 
flict with superior rights of the State under the Swamp 
Land Act, and no question was raised as to whether or 
not Iowa had been part of the Missouri Territory. 
A location of this identical piece of Ware Scrip on land 
lying over 100 miles southwest of the land herein, in 
New Mexico (Tucumcari—013012) was rejected in 1919, 
because the land was unsurveyed and not because that 
part of the State of New Mexico had not been part of the 
Missouri Territory. A location of Ware Scrip Certificate 
No. 1, Subidvision No. 3, (Great Falls—013088, Patent 
375053) was approved and passed to patent without 
objection, thereby deciding thdt Montana had been part 
of Missouri Territory, and that Ware Scrip is locatable 
on land to which the Indian title was not extinguished 
until many years after the date of the original relief 
act. The status of the land at the date of location of the 
scrip was rightly held to govern and not its status a hundred 
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years ago. The departmental decision in Herbert 
Dierks (36 L. D., 367), holding 

“that Ware Scrip is locatable only on land subject 
to sale at private cash entry/’ 

was reversed March 11, 1909, in the case of Thomas J. 
Gaughan (Camden, 0348), for the reason that there 
is no tenable ground for reading into the statute the addi¬ 
tional words, “at private cash entry.” 

The decision of the Supreme Court in Barry vs. 
Gamble (3 Howard, 36), is here cited to show the attitude 
of said court in regard to the New Madrid Sufferers: 

“The New Madrid Sufferers were preferred 
claimants, and, like others having a legal prefer¬ 
ence, they had a right to buy so soon as the 
officers of the Government had by law the power 
to sell. ... It could not have been intended 
by Congress that the sufferer should surrender his 
injured claim, get his warrant from the recorder, 
and then be compelled to wait until after the 
public sale which might sweep ail the land 
out of which he could obtain a new home.” 

Considering now the construction placed by the 
respondents on the phrase “subject to sale/' it is sub¬ 
mitted that the word “sale" is used by Congress to mean 
“disposition,” and that the expression “subject to sale” 
means “subject to disposition’’ under the general land 
laws at the time of locating the scrip. 

The correctness of the above assertion is clearly shown 
by the following illustrations: 

Section 453 of the Revised Statutes provides: 

“The Commissioner of the General Land 
Office shall perform under the direction of the Sec¬ 
retary of the Interior, all executive duties apper¬ 
taining to the surveying and sale of public 
lands of the United States.” 
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Here “sale” is used unquestionably as synonymous 
with “disposition,” otherwise, the Commissioner would 
not be charged with any duty in regard to the other 
methods of disposing public lands. 

Section 2318 reads as follows: 

“In all cases lands valuable for mineral shall be 
reserved from sale , except as otherwise expressly 
directed by law.” 

If the construction given by the respondents were ap¬ 
plied to this statute it would result that homestead en¬ 
tries, desert land entries, and all forms of disposition 
of public lands except cash sales, could be made on lands 
valuable for minerals. It is obvious that Congress 
meant by said act to reserve mineral lands from all forms 
of “disposition,” except as otherwise provided by law. 

If Congress had intended to give the phrase “subject 
to sale” the restricted interpretation placed thereon 
in the rulings herein, it would have so indicated by apt 
words. As no restrictions are expressed in the Act, 
none can be implied. 

At the date of location of the scrip by complainant 
Colvin, the land here involved was surveyed, non¬ 
mineral, unreserved public land of the United States 
subject to disposition under the general public land 
laws. It was subject to location by Ware Scrip. 

Over a hundred years have elapsed since Samuel Ware 
relinquished his injured land to the United States and 
obtained his certificate of relief as granted by the Act of 
February 17, 1815 (3 Stat., 211). 

Forty-six years have passed since Congress passed 
the Relief Act of December 28, 1876 (19 Stat., 400), 
restoring and rehabilitating the right, which lay dor¬ 
mant and unsatisfied during the period intervening. 
The obligation of the government is still unfulfilled 
notwithstanding the unequivocal command of Congress 
laid upon the executive officer to satisfy it. 
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Colvin has purchased this right in good faith relying on 
the promise of the United States to satisfy it. He 
located it on the non-mineral, surveyed, unappropriated 
public land subject to location of Ware Scrip as stated 
in the Act and has done all that is required of him to be 
entitled to a vested right and a patent to the land. 

“Whenever, in pursuance of legislation of Con¬ 
gress, rights have become vested, it becomes the 
duty of the courts to see that those rights are not 
disturbed by any action of any executive officer, 
even the Secretary of the Interior, the head of a 
Depart ment.” 

Ballinger vs. Frost (216 U. S., 240). 

In the recent decisions of the United States Supreme 
Court in the cases of Payne vs. Central Pacific Railway 
Co. (255 U. S., 228); Payne vs. New Mexico (255 U. S., 
367), and U. S. vs. Wyoming (255 U. S., 489), all of which 
involved certain indemnity selections, the court held 
substantially that the acts merely subjected the selec¬ 
tions to the rule that the administrative execution 
of all public land laws are under the “ supervision’* 
and “direction” of the Secretary of the Interior, that he 
has to see that the right of selection is not abused, that 
the law casts upon him the duty of approving the 
selection on basis of the status of the land at the date of 
selection unaffected by any subsequent change or by its 
condition at the date of the Act, and that the Act does not 
clothe him with any discretion to enlarge or curtail 
the rights of the grantee nor to substitute his judg¬ 
ment for the will of Congress as manifested in the grant¬ 
ing Act, that the officers in failing to approve the selec¬ 
tions, departed from a plain, official duty, and injunc¬ 
tion should issue directing disposal of the selections on 
their merits. The case of Daniel vs. Wagner (supra), was 
cited among others. 


19 


The status of the land herein at the date of Colvin's 
location governs, and not its status at the date of the Acts 
granting the relief. 

None of the statutes involved in said cases contained a 
positive requirement commanding the officers to per¬ 
form a plain ministerial duty as in the relief Act of 
December 28, 1876, involved herein; yet the appellees 
not only departed from a plain ministerial duty, but in 
declaring that this land is not a part of what was “Mis¬ 
souri Territory” they attempted to controvert and deny 
a matter of public history affecting the whole people, 
of which courts take judicial notice without proof, 
and which appellees themselves approved as shown by 
their official maps and publications. 

Appellant, therefore, maintains as contended in his 
ninth and tenth assignment that the court below erred 
in holding that the ruling herein was a possible one, 
and that it also erred in granting appellees’ motion 
to dismiss the bill of complaint and in failing to grant 
the injunction sought. 

Respectfully submitted, 

MICHAEL A. MESS, 

Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

January Term, 1923. 


Ralph E. Colvin, appellant, 


v . 

Hubert Work, Secretary of the In- 

terior, et al. 


fNo. 3945. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEES. 


The appellant is the owner of a 40-acre portion of 
land scrip which is locatable “on any land in what was 
Missouri Territory, subject to sale” He located it on 
some land which the appellees decided was not “in 
what was Missouri Territory, subject to sale.” He 
brought a suit for injunction to prevent the enforce¬ 
ment of the decisions of the Land Department, to 
restrain the officers thereof from cancelling or 
rejecting said scrip location, to compel the retraction 
of the decisions adverse to him, and to enforce the re¬ 
adjudication of his application after the rite of ex¬ 
purgation had been duly performed. 
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The defendants below moved to dismiss the bill 
for its lack of equity and for the lack of jurisdiction 
in the court to review the Secretary of the Interior 
and to compel him to recant. The lower court sus¬ 
tained the motion and dismissed the bill. Hence 
this appeal. 

ARGUMENT. 

The court below states the issue (Record, p. 7) as 
follows: 

The controversy between the plaintiff and 
the defendants appears to hinge upon the 
question whether or not the land that the 
plaintiff has sought to enter is land that 
formed part of Missouri Territory and was 
subject to sale at the time of the enactment 
of the act of February 17, 1815, plaintiff 
claiming that it is, and the defendants holding 
that it is not. 

The appellees, when their jurisdiction was in¬ 
voked—the Commissioner's, in the first instance; 
the Secretary's, on appeal—were required to deter¬ 
mine whether or not the land was of the kind which 
under the act could be appropriated by anyone 
claiming under this scrip. This involved the adju¬ 
dication of a mixed question of law and fact. 

The Supreme Court, in United States v. Schurz, 
102 U. S. 378, at p. 396, said: 

Congress has also enacted a system of law 
by which rights to these lands may be 
acquired, and the title of the Government 
conveyed to the citizen. This court has with 
a strong hand upheld the doctrine that so 
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long as the legal title to these lands remains 
in the United States and the proceedings for 
acquiring it were as yet in fieri the courts 
would not interfere to control the exercise 
of the power thus vested in that tribunal. 

Why? Because (quoting from page 401)— 

The question whether any particular tract 
belonging to the Government was open to 
sale, preemption, or homestead right is in every 
instance a question of law as applied to the 
facts for the determination of those officers. 
Their decision of such questions and of con¬ 
flicting claims to the same land by different 
parties is judicial in its character. 

It is clear that the right and the duty of de¬ 
ciding all such questions belong to those offi¬ 
cers, and the statutes have provided for origi¬ 
nal and appellate hearings in that Depart¬ 
ment before the successive officers of higher 
grade up to the Secretary. They have, there¬ 
fore, jurisdiction of such cases, and provision 
is made for the correction of errors in the ex¬ 
ercise of that jurisdiction. 

The true rule applicable here is announced in 
United States ex rel . Hall v. Payne (254 U. S. 343), 
in O’Brien v. Lane (40 App. D. C. 493), and in 
Gaines v. Thompson (7 Wall. 347). Is it true that 
the view for which this appellant contends is so 
obviously and certainly right as to make it plainly 
the duty of the Secretary to give effect to it? If 
not, he has no right to the injunction which he seeks. 
Hall v. Payne f supra. It is unnecessary to multiply 
cases because the court is wholly familiar with the 
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long line of decisions which hold that the courts do 
not interfere unless there is manifestly an abuse of 
discretion by the administrative officer; such an 
abuse as brings his action within the category of 
arbitrariness and capriciousness. The court will 
never review him on questions of fact, and where 
the question is a mixed question of law and fact, so 
that the court can not separate it, the rule is the 
same. Marquez v. Frisbie (101 U. S. 473). 

With these principles in mind, let us approach the 
facts in this case. 

The court will understand at the outset that the 
appellees are not denying Colvin’s right to 40 acres 
of available public land under this scrip. The sole 
point is whether the particular tract he has applied 
for, situate in Sec. 35, T. 33 S., R. 32 W., 6th P. M., 
is locatable with this particular kind of scrip. 

The appellant states the history of this Ware scrip. 
It can not be located on any public land of the United 
States unless that land is situate “in what was Mis¬ 
souri Territory, subject to sale.” 

Now, Sec. 35, T. 33 S., R. 32 W., 6th P. M., as 
shown by public maps officially issued by the Land 
Department, is in the southwestern part of Kansas 
about 40 or 45 miles west of 100° longitude and about 
50 miles south of the Arkansas River. 

The treaty by which we acquired from France 
what is known as the “Louisiana Purchase” was 
vague so far as geographical description is con¬ 
cerned. It merely ceded to the United States the 
“said territory * * * as fully and in the same 
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mariner as they have been acquired by the French 
Republic under the treaty of St. Ildefonso with 
Spain.” As to the Floridas, the United States 
politically asserted claims touching portions of it 
and undoubtedly as to what was thus asserted it 
may be taken that our title thereto came from 
France. But as to the western extremes of the ter¬ 
ritory vaguely called “Louisiana,” the case is dif¬ 
ferent. No one knew where the western boundary 
was. Our public-land maps show a line representing 
the extent of our claim that takes only a portion of 
Texas, while up to 1819, some claimed as far west 
as the Rio Grande. If our claim were well founded, 
this would have given us Texas as a part of the 
Louisiana Purchase. 

No one will pretend seriously that such is the case 
or that Spaing title thereto came to her by cession 
from us in 1819. For on February 22, 1819 (8 Stat. 
252), Spain and the United States concluded a treaty 
by which the former ceded to us her Florida posses¬ 
sions and by operation of which the disputed western 
boundary line was settled. By Article 3 of the treaty 
it was provided: 

The boundary line between the two 
countries, west of the Mississippi, shall begin 
on the Gulph of Mexico, at the mouth of the 
river Sabine, in the sea, continuing north, 
along the western bank of that river, to the 
32d degree of latitude; thence, by a line due 
north, to the degree of latitude where it 
strikes the Rio Roxo of Nachitoches, or Red 
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River; then following the course of the Rio 
Roxo westward, to the degree of longitude 
100 west from London and 23 from Washing¬ 
ton; then, crossing the said Red River, and 
running thence, by a line due north, to the 
river Arkansas; thence, following the course 
of the southern bank of the Arkansas, to its 
source, in latitude 42 north; and thence, by 
that parallel of latitude, to the South Sea. 
The whole being as laid down in Melish’s map 
of the United States, published at Philadel¬ 
phia, improved to the first of January, 1818. 
But, if the source of the Arkansas river shall 
be found to fall north or south of latitude 42 
then the line shall run from the said source 
due south or north, as the case may be, till it 
meets the said parallel of latitude 42, and 
thence, along the said parallel, to the South 
Sea: All the islands in the Sabine, and the 
said Red and Arkansas rivers, throughout the 
course thus described, to belong to the United 
States; but the use of the waters, and the 
navigation of the Sabine to the sea, and of the 
said rivers Roxo and Arkansas, throughout 
the extent of the said boundary, on their 
respective banks, shall be common to the 
respective inhabitants of both nations. 

The two high contracting parties agree to 
cede and renounce all their rights, claims, and 
pretensions, to the territories described by the 
said line; that is to say: the United States 
hereby cede to his Catholic Majesty, and re¬ 
nounce forever, all their rights, claims, and 
pretensions, to the territories lying west and 
south of the above-described line; and, in like 
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manner, his Catholic Majesty cedes to the said 
United States, all his rights, claims and pre¬ 
tensions, to any territories east and north of 
the said line; and for himself, his heirs, and 
successors, renounces all claim to the said ter¬ 
ritories forever. 

In United States v. Texas (162 U. S. 1, at pp. 23 
et seq.) the story of this treaty is told. So far as 
section 3 is concerned, it amounts to an ascertain¬ 
ment and agreement fixing the true boundary. 
The parties “cede and renounce” their “rights, 
claims, and pretensions” to the territories delimited 
by a certain line. It is not a cession of territory 
from one to the other in such terms that either would 
rest their title on any words of conveyance in the 
article—that is, as to the land north and east of 
the line we do not say that we derive our title from 
the treaty of 1819 any more than Spain would have 
said that its title to the southwest territory was 
deraigned from this treaty. Claims and pretensions 
were renounced; and with them went all “rights,” 
if any there were in either nation. To bring out our 
meaning more clearly, we ask attention to the 
language of Article 2 of the treaty whereby we 
acquired the territory of the Floridas not ceded to 
us by France as a part of the Louisiana Purchase. 

His Catholic Majesty cedes to the United 
States, in full property and sovereignty , all the 
territories which belong to him , situate to the 
eastward of the Mississippi, known by the 
name of East and West Florida. The adjacent 
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islands dependent on said provinces, all public 
lots and squares, vacant lands, public edifices, 
fortifications, barracks, and other buildings 
which are not private, archives and docu¬ 
ments, which relate directly to the property 
and sovereignty of said province, are included 
in this article. 

The one article cedes property and sovereignty; 
the other article cedes and renounces not property 
and sovereignty but “ rights, claims, and preten¬ 
sions.” The one asserts property ownership; the 
other does not, going no further than “claims” and 
“pretensions” and “rights,” which might have existed 
under treaty arrangements, independent of owner¬ 
ship or sovereignty. 

The official maps of the United States issued by 
the Government through the Interior Department 
show a red line running in a general northwesterly 
course from a point on the coast nearly midway 
between New Orleans and the mouth of the Sabine. 
This line denotes a supposed boundary of the Louis¬ 
iana Purchase, although it omits our pretensions to 
the land as far west as the Rio Grande. The map 
then shows by a blue line the line laid out under the 
treaty of 1819. The blue line starts at the mouth of 
the Sabine. West of it is all of Texas, that part of 
Oklahoma west of 100° west longitude, the south- 
w r estem part of Kansas (where the land in contro¬ 
versy lies), and part of Colorado. This territory, 
the map shows, we got consequent upon the annexa¬ 
tion of Texas in 1845. 
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Texas comprised not only what is now Texas but 
more than one-half of New Mexico, a large part of 
Colorado, a portion of Oklahoma, and a fraction of 
Kansas. By act of September 9, 1850 (9 Stat. 446), 
Congress proposed to Texas that her boundaries on 
the north should commence at the point at which 
the 100th meridian from Greenwich is intersected by 
the parallel of 86° 30' north and should run due west to 
the meridian 103° west longitude. From there her 
boundaries went to the Rio Grande and thence to the 
Gulf. Texas was asked to cede all her territory ex¬ 
terior to these limits and boundaries; which she did 
November 25, 1850. The United States paid her 
$10,000,000. Our title to the land in controversy 
comes from that act. 

On page 7 of appellant’s brief, reference is made 
to six progress maps. We assume that counsel refers 
to a pamphlet entitled “ Historical Sketch of Louisi¬ 
ana and the Louisiana Purchase,” by Frank Bond, 
Chief Clerk of the General Land Office, published in 
1912. This will be produced at the oral argument. 
We also refer to a folder officially published in 1914 
entitled “Areas of Acquisition to the Territory of the 
United States,” etc. This was produced by a com¬ 
mittee representing the General Land Office, the 
Geological Survey, the Bureau of Statistics, and the 
Bureau of the Census, whose findings were adopted by 
the Secretaries of the Interior and of Commerce and 
Labor. 

It is an interesting fact that the only States of the 
Union whose territory we acquired exclusively under 
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the Louisiana Purchase are Arkansas, Iowa, Mis¬ 
souri, and Nebraska. Colorado, the chart shows, 
came in part from France under the Louisiana Pur¬ 
chase; in part from Spain, under the treaty of 1819; 
in part from Texas; and in part from Mexico in 1848. 
Even a part of Louisiana itself was not acquired until 
1819—the southwestern portion. Montana is com¬ 
posed of territory ceded by France and of part of the 
Oregon territory to which our title was established in 
1846. Oklahoma is made up of territory ceded by 
France and by Texas. Wyoming came from France, 
from Texas, from Mexico, and from the Oregon Ter¬ 
ritory. As to Kansas, 75,178 square miles came from 
France in 1803 and 6,980 square miles from Spain in 
1819. The land involved in this suit is situate within 
the latter area. 

Now, after the Louisiana Purchase, Congress, by 
act of March 26, 1804, created out of it “the Terri¬ 
tory of Orleans,” but without defining the western 
boundary. It was “to extend west to the western 
boundary of the said cession”—whatever that was. 
We contend, of course, that in a legal sense it never 
went beyond the line actually ascertained and de¬ 
termined in 1819. By act of June 4, 1812 (2 Stat. 
743), the name was changed to “Missouri,” and a 
territory was created, to be governed by a governor, 
a council, and a house of representatives. In order 
to carry the same into operation, section 7 provided 
that the governor “shall cause to be elected 13 repre¬ 
sentatives, and for that purpose shall proceed, as 
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circumstances may require, to lay off part of the said 
territory to which the Indian tMe hath been extin¬ 
guished into convenient counties,” etc. The act of 
April 29, 1816 (3 Stat. 325), made provision for the 
appointment of a surveyor of lands of the United 
States, who was to survey so much of the land “as 
the President of the United States shall direct, and 
to which the title of the Indian tribes have been 
extinguished.” 

This court need not be reminded that land as to 
which the Government may possess the fee but which 
is occupied by Indians is not disposable public land 
of the United States unless and until the Indian title 
has been extinguished. Furthermore, public lands 
were not then, and are not now, speaking generally, 
subject to acquisition unless and until they have 
been surveyed. 

As early as 1818 the question arose as to what the 
expression “Territory of Missouri” meant in con¬ 
nection with public land laws. At that time the 
superior officer of the Commissioner of the General 
Land Office was the Secretary of the Treasury. 
Speaking of an act granting rights of preemption to 
settlers within said “territory,” the Secretary, in 
instructing the Commissioner, ruled: 

The Territory of Missouri, within the mean¬ 
ing of the act of Congress of the 12th of April, 
1814, was the territory as organized into 
counties. Any other construction might give 
rights to claims to the whole extent of country 
from the Mississippi to the Pacific Ocean. 
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This was published by direction of the Senate in 
1838 (2 Pub. Lands, Laws, Instructions, and Opinions, 
296). 

The act of February 17, 1815 (3 Stat. 211), author¬ 
ized the New Madrid sufferers to locate “on any 
public lands of the said territory, the sale of which is 
authorized by law.” Under this Ware made his 
unfortunate location on land which, it developed, 
“was not public land of said territory” but part of 
Kentucky (Missouri v. Kentucky , 11 Wall. 395). 
Ware’s location was made April 25, 1823 (appellant’s 
brief, p. 2)—not only after the treaty of 1819 but 
subsequent to the Secretary’s decision aforesaid. As 
a matter of fact and of law, Ware could not have 
made the present location because it was then a 
part of Spain, was not within Missouri Territory as 
then understood and defined by the treaty of 1819, 
was not surveyed public land the sale of which was 
authorized by law, and was land to which the Indian 
title was not then nor for many years afterwards 
extinguished. 

When Ware lost out under the decision in Missouri 
v. Kentucky , no law enabled him to make a reloca¬ 
tion. When, in 1876, Congress passed the act 
which enabled his legal representatives to make a 
location through scrip, certain things had happened 
that enabled Congress to use language the meaning 
of which was certain. The western line of Missouri 
Territory had been ascertained for one thing. The 
expression “Territory of Missouri” as meaning the 
portion organized into counties had been defined. 
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By a familiar doctrine (Santa Fe Pacific Railroad Co. 
v. Lane , 244 U. S. 492), Congress is presumed to 
have used the words in the sense in which they had 
been construed, defined, and applied. Furthermore, 
Congress certainly did not intend to give to the 
remote legal representatives of Ware more than it 
had been willing to give to Ware himself, which was 
the right to enter land not only in what was then 
Missouri Territory but land which was public (i. e., 
to which the Indian title had been extinguished) 
and as to which its sale had been authorized by law. 
It would follow that the expression in the act 
of December 28, 1876, “on any land in what was 
Missouri Territory, subject to sale,” may well be 
taken as meaning to describe land in its past status; 
i. e., not only land “in what vxis Missouri Terri¬ 
tory ” but that sort of land which was subject to 
sale. Indeed, any other meaning would require the 
importation of language not found in the act, “land 
in what was Missouri Territory (and is) subject to 
sale.” 

On these facts, the Secretary, when Colvin’s appli¬ 
cation to enter the land was before him, rendered 
his decision (49 L. D. 148) which this appellant 
wants the court to hold for naught. We respect¬ 
fully submit that the decision is neither arbitrary 
nor capricious, nor unreasonable nor impossible, and 
that the court below properly decided that it could 
not interfere. The decision is not inconsistent with 
any other decisions or actions taken by the Secre¬ 
tary in the matter of location of Ware scrip. It 
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does not militate against the decision that for some 
other reason, at some other time, some other location 
under other portions of Ware scrip has been rejected. 
The Secretary, any more than the court, is not 
required to state all reasons for rejection. If the 
death of a party abates an action, the court is not 
required to consider 18 other causes for abatement 
that may exist. 

For these reasons, we submit that the decree 
below should be affirmed. 

C. Edward Wright, 

Attorney for Appellees. 

Edwin S. Booth, Solicitor , 

Of Counsel . 
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